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Leab u meToabl. B cTathe paccmarpuBaeTcs n3ydeHue oOBIYHOTO TIpaBa B COBETCKOW M COBPEMEHHOM POCCHICKOM
MpaBoOBO Hayke. B coBeTckoil FopuuecKoi HayKe, B KOTOPOIl B MAPKCUCTCKOM TEPMUHOJIOTHH, 110 CYTH, BOCCTAHOBUIIOCH
JIETUCTCKOE MOHUMAaHUE MpaBa KakK 3aKOHa, CO3/1aBaEMOT0 TOCYAapCTBEHHOH BIACThIO, MPOOIeMaTHKa OOBIYHOTO MIpaBa
MIPAKTUYECKH He u3ydanach. CBOIO pOJib, €CTECTBEHHO, ChITPAjo U COLHATBHOE HCUE3HOBEHNE TPAJUIIMOHHOTO KPECThSIH-
CKOTO COCJIOBHSA U €r0 OOBIYHO-TIPABOBBIX OTHOIIEHU. B ydeOHOMN nuTeparype HCTOpHUS IpaBa TPAKTOBAJIACH, HAUNHAS
¢ Pycckoii IIpaBapl, kKak UCTOPHSI 3aKOHOATEIbCTBA.

Hayunasi HoBu3HA. /3ydeHre 0ObIYHOTO IpaBa BO30OHOBHIIOCH JIMIIb B HCCIIEAOBAHUAX KPECThHCKOW OOIIMHBI
1 HapoAHOo# KynbTypsl B 1970-1980-¢ r1. B n1ByXx MoHOrpadusx ucropuka B. A. AnekcaHapoBa, OCHOBHBIM CIOXKETOM
KOTOPBIX ObLIa HCTOPHSI OOIIMHHON OPraHU3alUU POCCUHCKOTO KPECThSIHCTBA, HAIIUIM OCBELICHUE U BOIIPOCH OOBIYHOTO
IpaBa, MPEXkK/IE BCETO, B 3¢MEIbHBIX U CEMEHHBIX BHYTPHOOIIMHHBIX OTHOIICHHUSX B KPEMOCTHOH aepeBHe. HekoTopere
ACTICKTHI OOBIYHO-TIPABOBBIX OTHOIICHHUN OBLITH TaKkke OCBeIeHbI B paboTax T. A. bepamram, A. T lopunra, M. M. I'po-
MbIKoO, [1. H. 3pIpsiHOBa, HO B LIEJIOM COBETCKHI HCTOPHOrpadUUECKHii IEPHO/] B OTHOUICHHH U3Y4€HHs OOBIYHOTO ITpaBa
OKAa3aJICsl MaJIOMPOTYKTHBHBIM.

B coBpeMeHHOI poccHiicKoii I0puaNYecKol Hayke BO30OHOBIIIMCH UCCIIEA0BaHUs OOBIYHOTO IIpaBa U B 00IIeTeope-
THUYECKOM, M B UCTOPHKO-TIPABOBOM paKypcax, IPEeUMyILIECTBEHHO B popMe JUCCePTALMOHHbIX HCCIIEI0OBaHUI U U3/1aBa-
eMBIX TI0 UX pe3yabTaTaM cTareil 1 MoHOTpaduil.

IIpakTnyeckasi 3HAYMMOCTh. Marepraibl CTaTbl MOTYT OBITh HCIIONB30BaHbI B yIEOHBIX Kypcax 110 HCTOPHH TOCy-
JlapcTBa U npaBa Poccun 1 pecTaBiaTh HHTEpeC A1 PENoAaBaTeliei ¥ CTY/ICHTOB IOPUIMUECKUX CIIEIUaIbHOCTEH By30B.

Kniouegvie cnosa: 00bIMHOE MTPaBO, KPECTHSIHCTBO, OOIIMHA, NCCIEOBAaHNE, IPABOBAs HAyKa.
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Purpose and methods. The article examines the study of customary law in Soviet and modern Russian legal science.
In Soviet legal science, in which Marxist terminology, in fact, restored the legist understanding of law as a law created
by state power, the problems of customary law were practically not studied. Of course, the social disappearance of the
traditional peasant class and its customary legal relations also played a role. In the educational literature, the history of
law was interpreted, beginning with the Russian Truth, as the history of legislation.

Scientific novelty. The study of customary law was resumed only in the studies of the peasant community and folk
culture in the 1970s and 1980s. In two monographs of the historian VA Aleksandrov, the main subject of which was the
history of the communal organization of the Russian peasantry, the issues of customary law, primarily in land and family
inter-community relations in the serf village, were covered. Some aspects of customary relations were also covered in
the works of TA Bernshtam, AG Gorin, MM Gromyko, PN Zyryanov, but in general the Soviet historiographic period
regarding the study of customary law turned out to be unproductive.

Modern Russian legal science has resumed research on customary law in general theoretical and historical and legal
perspectives, mainly in the form of dissertation research and articles and monographs published according to their results.

Practical significance. The materials of the article can be used in training courses on the history of the state and law
of Russia and of interest to teachers and students of legal specialties of universities.

Key words: customary law, peasantry, community, research, legal science.

IIpobaemMaTuka 00BIYHOIO PABA OTHOCUTCS K YHCJIY TeM 0Te4eCTBEHHOH IPUANYECKOH HAyKH, KOTOPble AKTUBHO
H3Y4YJINCh JOPEBOJIOIUOHHBIMY NPABOBEJAMH, KAK B HCTOPHYECKOM, TAK H B COBPEMEHHOM UM KOHTEKCTe, 3aTeM
NMPaKTHYeCKU MCYe3JIM U3 HCCJIeA0BATEeIbCKOI0 M0 B COBETCKOI HCTOPHOrpaduu M BHOBB CTAJIH MpeIMeTOM
JIOCTATOYHO MHTEHCHBHOI'0 MCCJIEJOBAHMS B POCCUIICKOI HCTOPUKO-TIPABOBOI HAyKe MOCJIeJHUX AeCATHICTH .

OOBIYHO-TIPaBOBAs MPOOIEMATHKA B JOPEBOJIOIUOH-
HOW ucTopuorpaduu pazpadarbiBajiach M0 HECKOIBKHM
OCHOBHBIM HAaIlPaBIICHHUSM.

Bo-nepBbIx, B 00IIETEOPETHIECKOM TUIaHE KOHIIENTya-
JIM3UPOBAIUCH BONPOCHI IPOUCXOXKICHHST OOBIYHOTO TpaBa
1 €ro B3aMMOOTHOLIEHUH C MO3UTUBHBIM NpaBoM. B aToii
00JTacTH HCCIeJOBaHNH POCCHHCKUE TPABOBE/IbI HAXOMIINCH
oA CUJIbHBIM BJIMAHUEM TCOPCTUYCCKHUX B3IIISAI0B HEMEII-
KO MCTOPUYECKOW MIKOJIBI IIPaBa, HO CyMEJH, YUUTHIBAS
CBOEOOpA3HUE HBOMIOIIH PYCCKOTO OOBIYHOTO TIPaBa, BHICKA-
3aTbh ¥ PsiJi OPUTHHAIBHBIX Haed. OOBIYHOE IIPaBO B OCHOB-
HOM TPaKTOBAJIOCh KaK OIpeeNeHHas cucreMa Hedopmalib-
HBIX HOPM, BO3HHUKAIOMIAs M3 [UINTEIHHOTO HCIONb30BaHHS
B HApPOJHOW NPaKTHKE TPaBUII, KOTOPBIC CTAaHOBATCS 001Ie-
NPUHATBIMA U HNPU3HAIOTCA JIIOAbMH O6H3aTeJ'I])H])IMl/I
st obmrero ucnonHenus (J. Y. Meitep, K. 1. Manbimies,
B.U. Cepreesuy, [. ®. llepmeneBud u Ap.), €ro BO3HHUK-
HOBEHHE TaK)KE CBSI3BIBAJIOCH C OCOOCHHOCTSIMU TICHUXHUKH
4yenoBeka, ero «mnpupopoiy (M. d. Bnagumupckuii-byna-
HoB, 0. C. 'ambapos, M. H. SIcurckuit), mogdepKuBanach
POJIb 00D T0BO-CHMBOIMYECKON CTOPOHBI OOBIYHOTO IpaBa
B €ro Bo3JIelicTBUH Ha yenoBeka (A. H. ®unumnmnos).O0ren-
PHUATHIN XapaKTep MMEN0 MHEHHUE, YTO MTO3UTHBHOE MPABO

BO3HUKAET Ha OCHOBE OOBIYHOTO IIpaBa, Kakoe-TO BPeMs OHU
COCYIIECTBYIOT, HO TIOCTETIEHHO OOBIYHOE TPABO BHITECHS-
€TCsl 3aKOHOM, 3aMEHSCTCS UM, XOTS TOJHAS JINKBHIAIINS
OOBIYHO-TIPABOBBIX MPEICTABICHUH B CO3HAHWU W B 4acT-
HOH M3HU YeJI0BeKa BPSIL I BO3MOXKHA.

Bo-BTOpHIX, IpE0OIagaroniee MeCTo B KOHKPETHBIX
HCCIIEJIOBAHUSAX PYCCKOTO OOBIYHOTO TpaBa OBLIO OTBE-
neHo BpeMeHaM /[lpesneil u MockoBckoi Pycu, cocro-
ssHHEe OOBIYHOTO TMpaBa B Poccuiickoit mmmepuun XVIII —
nepBoil nonoBuHbl XIX BB. 3aTparuBajioch NpaBOBEAAMHU
Y UCTOPUKaMHU KpalHe peaKo M B caMOM OOIIeM IuIaHe
(M. ®. Bnanumupckuii-bynanos, H.II. 3arockus,
K. . KaBenun, B.H. Jlarkun, I1. H. Mpouek-po310B-
ckuii, B. . Cepreesuu, A. H. ®ununmnos, I'. ©. [llepmene-
Bu4, M. H. SIcunckuii u ap.). CIoXuiaochk onpeaeieHHoe
coIyIacHe MCCIIeA0BaTee B MPU3HAHIH OOBIYHOTO IIpaBa
OCHOBHBIM HCTOYHUKOM TMO3UTHBHOTO TIPaBa BILIOTH JI0
npeobpaszoBanwmii [letpa 1.

B-TpeTbux, 3HaUUTEIbHOE MECTO OBLIO OTBEJICHO H3Y-
YEHUIO COCTOSHUA OOBIYHOTO KPECTBSHCKOTO (TpaXkaaH-
CKoro) mpasa B nopeopmenHyto snoxy. C. B. [Taxmanom
OBLI CO3/1aH OOBEMHBIN, HE UMEIOIIMHA aHAJIOrOB 0 HACTOs-
LIETO BPEMEHU TPY/, CIIELUAIBHO TOCBSILLIEHHBIN 3TON TEME,
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pa3iMYyHble acTeKThl OOBIYHOTO TpaBa U JAEATEIbHOCTH
BOJIOCTHOTO CyZIONIPOM3BO/CTBA U3y4aNCh B paboTax JIpy-
rux poccuiickux npasosenoB U uctopukon — H. K. Bpixke-
ckoro, A.X. Tonemcrena, A.Sl. Epumenxo, I1.C. Edu-
Menko, M. 1. 3apynHoro, A. A. JleonTseBa, B. @. MyxuHa,
W.T. Opmanckoro, B. B. Tennmesa, O. A. Xayke u ap. Ot
HCCIeI0BaHMs 3a(PMKCHPOBAIIH, C OHON CTOPOHBI, YCTOM-
YUBOCTh OOBIYHOTO MpaBa B POCCUICKON JepeBHE, Ompe-
JIETTUIIA MHOTHE €TO XapaKTepHbBIE YePTHl 1 OCOOCHHOCTH,
C Ipyroii CTOPOHBI, BBISIBUIIM HEKOTOPOE COKPAILCHHUE €TO
BIIMSIHMS HA 4acTh KPECThSHCTBA, ONPEACICHHbBIC TPYAHO-
CTHU M IPOTUBOPEUHS HCIOIb30BaHUS OOBIYHO-IIPABOBBIX
HOPM B IIPAKTHUKE BOJIOCTHBIX CY/IOB

B-ueTBepThIX, TEMOH, 0COOEHHO aKTHBHO OOCYXIaB-
nIelics B IOPUANYECKOI Hayke IMociie yka3a AJeKcaHapa
III (1882) o moaroroBke HOBOTO ['pa’kIaHCKOTO YIOXKe-
HUS, SBUJIACh BO3MOXKHOCTh MHKOPIOPHUPOBAHUS 0OBITHOTO
KPECThSHCKOTO MIPaBa B MO3UTHUBHOE TPaKJAHCKOE 3aKO-
HoAAaTenbCTBO umrnepuu. OHU yUeHbIe OTBEPIaIn TaKyko
BO3MOXKHOCTb, CUUTANIN €€ OeCrepCeKTHBHOM 13-3a conep-
JKaTEIbHBIX PACXOXKJICHUH HOPM OOBIYHOTO M ITO3UTHBHOTO
npara (A. 5. Ebumenxo, I1. C. Ebumvenko, U. I. Opriranckuit
U Ap.); ApyTHE, HAIIPOTUB, OTCTAMBAJIN HJICIO PACIIPOCTpa-
HEHHS Ha KPECTBHSIHCTBO IOJHOTO JCHCTBHS ITO3UTUBHOTO
rpaxknanckoro npasa (H. K. bpxecknii, A. Hukonbckuit,
I1. H. OGHUHCKUIT), HEKOTOpHIE IOPUCTHI, BOBICUECHHBIE
B TOCYJapCTBEHHYIO IesITenbHOCTh (A.A. JIeOHTBEB),
BHJIETIM BBIXOJl B KOMIIPOMHUCCHOM BapHaHTE BKJIIOYEHHS
B 0(pUIHATTLHOE 3aKOHO/IATENIBCTBO TOJIBKO MPEABAPUTENHHO
CHCTEMaTH3NPOBAHHBIX HOPM OOBIYHOTO TpaBa.

B nienom B 1opeBomroninoHHOM uetopuorpadum Oblna
co3naHa (hbyHJaMEHTaJbHAsl TEOpPETUYeCKas U MpaKTHye-
ckast 6a3a uCCIEeIOBAHUS HCTOPUH U COBPEMEHHOTO COCTO-
SIHUSI POCCHHCKOTO OOBIYHOTO 1paBa, OTBEYABIIAS YPOBHIO
eBporelickol ropunndeckoil Hayku. Ho, mpusnaBas onpe-
JIEJICHHYIO IBOMCTBEHHOCTh IIPABOBOM CUTYallMM, KOIrJa
OJHOBPEMEHHO AEHCTBOBAJH IS PAa3HBIX COCIOBHBIX
TPy pa3Hbl€ CUCTEMBI IIPaBa, POCCUICKUE MPABOBEAbI
BCE K€ BUJAEIU B JJIUTEIBHOCTH COXPAHEHUsS MO3UIUI
0OBIYHOTO TpaBa B OOIIECTBE CKOPEE NCTOPUISCKUN aHaX-
POHM3M, IPUCYIINH TOIBKO OTHOM OTpaciy MpaBa, HEKEIH
CBOWCTBO, UMMAHEHTHO CBOMCTBEHHOE UMIIEPCKOH MPaBO-
BOM CHCTeMe Kak I[eIOCTHOCTH, U, BO3MOXKHO, I03TOMY HE
paccMaTpUBaIH MOCIEIHIO B KOHTEKCTE MOHITHHHOTO
psifa IpaBOBOIO JyanH3Ma.

[ToGena OOJIBILIEBUCTCKOM PEBOJIIOIMY U PalUKaIbHbIE
peoOpazoBaHus OOIIECTBEHHOTO CTPOosl pexHel Poccum,
OCYIIECTBICHHBIE B X071¢ ()OPCHPOBAHHOM MHTyCTPHATBHOMN
MozepHu3anuu koHa 1920-x — 1930-x rr., npuBeny K kap-
JMHAIBHBIM U3MEHEHHSM COLMATIBHOM CTPYKTYpBI 00IIeCTBa
1 COOTBETCTBEHHO ITPABOBOTO CTATycCa MPEXKHUX COCIOBUNA
Poccuiickoii nmnepun. KonnektuBusanus ceIbCKOro Hace-
JICHUs TIpUBeEJa K JMKBHJIALUU OOLIMHHON OpraHu3alyy,
a BMECTE ¢ Hel TPaJUIMOHHBIX, CyIIIECTBOBABIINX BEKAMH

COIMAIBHO-3KOHOMHYECKUX M COILUOKYJIBTYPHBIX OCHO-
BaHHUH OOBIYHOTO KPECTHIHCKOTO MpaBa. HoBoe coBeTckoe
3aKOHO/IATENIbCTBO CTAJIO EIMHCTBEHHO JICHCTBYIOIIMM 3aKO0-
HOM JUTSl BCETO HaceJICHUsI CTPaHbl, 3aKOH ObLIT O()HIIHATEHO
OTIpeJiesieH B Ka4eCTBE CIUHCTBEHHOTO MCTOYHHUKA IIPaBa,
YTO Je-I0pe JMKBUAMPOBAIO JIETHTHMUPOBAHHYIO ITOCIIE
pedopm Anekcarnpa Il ciucteMy paBoBOro Jyanusma.

KoHeuHO, TpaauIMOHHBIE OOBIYHO-TIPABOBBIC TIpEJ-
CTaBJICHUSI KPECTHSIHCTBA COXPAHIIINCH B HAPOJHON MaMSTH,
MOIJIH eIlle KaKOe-TO BpeMs HepOPMAILHO HCIIONB30BaThCs
B MTOBCEHEBHBIX OTHOIIEHUSX, HO CO CMEHOH MOKOJIEHUI],
ypOaHu3anuen, N3MEHEHUSIMHA B CEITLCKOM 00pa3e KHU3HH,
HaKOHEI, 107l BO3/IeHiCTBHEM KOMMYHHCTHUYECKOM Mpora-
raHpl OOBIYHOE MPABO MPAKTUYECKU MOIHOCTHIO JIMIIN-
JIOCh TOU PEryjlupyIOIIeil posiM, KOTOPYK) OHO IIPEXIE
UTPajio B TIOBCEAHEBHOM JKM3HN KPECTHSIHCTBA, PABHO KaK
u psina Hapoaos Poccuiickoit nmnepun. Hexotopsie mosu-
UM, MPEUMYLICCTBEHHO — B CEMEHHO-OpayHbIX OTHO-
HIEHUSIX, OOBIYHO-IIPABOBBIE NPEICTABICHUS COXPAHUIN
TOJBKO B HEKOTOPBIX HanMoHaABHBIX peciyomkax CCCP.

Hcae3noBenne oOBIYHOTO IMpaBa M3 MPaBOBOM aei-
CTBUTENBHOCTH OOIIECTBAa B COUETAHUU C MOJYMHEHUEM
IOPUIMYECKOM HAyKH, KaK U BCEX APYTUX OOIIECTBEHHBIX
HayK, JorMaraM KOMMYHHUCTHYECKOH HIICOJIOTHU TIPUBEIH
K TOMY, 4YTO Ha HECKOJIbKO JECATHICTHI MpolieMaTHKa
OOBIYHOTO IIpaBa MCUe3NIa U3 YHCIa TeM, KOTOphIe pa3pa-
0aTeIBAHCH COBETCKON FOPHUCTIpYACHINEH. B Hemanoi cre-
MIEHU ATOMY CITIOCOOCTBOBANIO (PaKTHUECKOE YCTpaHEHHE
YIOMHHAHHUH O POJIM OOBIYHOTO IIpaBa B IPABOBOIl UCTO-
pun obmectBa u3 yuebHoro Kypca «Mctopus rocygapcTea
u npaBa CCCP», npenoaaBaBuIerocst Ha IOPUINYECKHX
CHENHATbHOCTSIX COBETCKUX BY30B.

Hanpumep, B mepBoM TOME MOCIEBOEHHOTO IUIAHU-
POBaBIIETOCS, HO TIOJIHOCTHIO HE PEAIN30BAHHOTO 8-TOM-
HOTO U3/1aHUS TAKOIO Kypca, B KOTOPOM paccMaTpHUBajiach
uctopus rocygapctsa u npasa Jpesneit (Kuesckoii) Pycu,
0OBIYHOE MPABO €Ill¢ YIIOMHHAIOCH KaK MCTOYHHMK, TIEepe-
CMOTP HOPM KOTOPOTO TpHUBET K (HOPMHPOBAHHIO (eo-
JanbHOTO 3aKoHozarenbctBa (Pycckas [Ipasna), u mpu-
3HABAJIOCH, UTO U nociie Pycckoil IIpaBabl «oueHb MHOTHE
CTOPOHBI TIpaBa MPONOIDKAIHN PETYINPOBATHCS HOPMaMHU
o0ObryHOTO MpaBay [1, c. 145-146].

Ho B u3manHOM cIrycTs JeCSTh JIeT yueOHUKE HCTOPUH
rocymnapctBa u mpaBa CCCP, oXxBaTHBIINM BECh JTOCOBET-
CKHUI1 IepHol, OOBIYHOE TIPABO yXKe HE YIIOMUHAIOCH KaK
HCTOYHHK JPEBHEPYCCKOTO MpaBa, HUYETo He TOBOPHIIOCH
0 €ro MocCJIEeNyIoLed poin B Pa3BUTUN PYCCKOTO TpaBa,
Y ¢IMHCTBEHHBIN YIIOMIUHAHHE JJa’Ke HE COOCTBEHHO 00BIU-
HOTO TIpaBa, a KMECTHBIX 00bIYaeB», OBUIO CBSA3aHO C CO3-
nmaxreM 1o pedopme 1864 1. BoocTHBIX CymoB [2].

B o0mereopeTnyeckoM 1i1aHe 0OBIYHOE MPABO B COOT-
BETCTBHH C (POPMAIIOHHON TeOpHeil TPaKTOBAJIOCH KaK
MPUHAAIEKHOCTh POJOINIEMEHHOTO CTPOs, KOTopas IO
Mepe GOpMUPOBAHUS M PA3BUTHS KJIIACCOBOTO OOIIECTBA
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YCTyMaeT MECTO 3aKOHY U €CJIH U COXPAHAETCS B KaueCTBe
MapTUKYJSIPHOTO TIPaBa, TO UCKIIOUYUTEIBHO B HHTEpECcax
KJIACCOBOTO TOCIIONCTBA (heoaaIbHOTO Kitacca [3].

IIpakTHyecku eAMHCTBEHHON HCTOPHUKO-TIIPABOBON
paboTOM,CIeIMaIbHO MTOCBSALICHHONH OOBIYHOMY IpaBy
u co3ganHod B 1930-1040-e rr., IBHJIOCH HCCJIEAOBA-
Hue anara (OOBIYHOIO IpaBa) TOpCKHX HaponoB Kas-
kaza A.M. Jlagppkenckoro [4]. OHa ObLIa OJATOTOBJICHA
k egat B 1947, HO ToTma He m3maHa. Pabora coxpaHmia
CBOIO Hay4YHYIO [IEHHOCTb U HMCIIOJB3YETCs] B UCCIIEIOBA-
HUSX COBPEMEHHBIX IPAaBOBEJOB IO OOBIYHOMY IpaBy
HaponoB CepepHoro KaBkaza Omaromapsi 6oraroii ¢ax-
THYECKOH 0a3e, MCIIOIB30BaHHON €€ aBTOPOM, ITyOMHE
aHa/n3a, MO3BOJMBIIEH eMy 00OCHOBATh TOUKY 3PEHHS
0 BO3HMKHOBEHMHM aJaTOB B YCIOBHAX KJIACCOBOTO, a HE
POZIOTIIIEMEHHOTO CTPOS, KAK PAHEE CUMTAIOCH.

UYro KacaeTcsi KpeCThIHCKOTO OOBIYHOTO 1IPaBa, TO BO3-
BpallleHHE ero B cepy HayYHBIX HCCIIEIOBAHUI MPOU30IILIO
B CCCP B pamkax rpaxmaHckol ucropuu Poccum, nzyde-
HUS KPECThSIHCKON OOIIMHBI, HO TIEPBOHAYAIIbHBIC ITyOIMKa-
IIMU 9TOTO TUIaHa COOCTBEHHO TPABOBYIO TEMATHKY 3aTpart-
BaJIM JIUIIE parMeHTapHo [5, ¢. 388—396]. KauecTBeHHbIIT
CHBHT OBUT CBsI3aH C MyONMHMKanueil AByX, 0COOEHHO — BTO-
poii, mybnukanmii nctopuka B. A. Anekcanznposa, B KOTO-
PBIX HCCIIE0BaHUE KPECThSIHCKON OOIIMHBI B 1IOCTATOUHO
HIMPOKOM BPEMEHHOM/INAIIA30HE OBLIO COEIMHEHO C HCCIIe-
JIOBaHHEM pPsAJia HHCTUTYTOB OOBIYHOTO TipaBa [6]. ABTOp
COCPEOTOYMIT BHUIMAaHHUE Ha POJIH OOBIYHO-TIPABOBBIX HOPM
B PErYIUPOBAHUU OOLIMHHOTO 3€MJICHIONB30BAHUS U HUMY-
IICCTBCHHBIX BHYTPHUCEMEHWHBIX OTHOMICHWH. Brimo yoe-
JUTENIFHO MOKa3aHo, YTO OOBIYHOE IPABO SIBISUIOCH CPEl-
CTBOM IIOBCEIHEBHOTO PETyIHUPOBAaHUSA XO3SHCTBEHHOM
JKU3HHM OOIIHMHBI M1 OCOOCHHO MHTEPECOB OTAEIBHOW Kpe-
CTBSTHCKOM CEMBbH, JI0Ka3aHa H3MEHUYMBOCTh OOBITHO-TIPaBO-
BBIX HOPM B 3aBUCHMOCTH OT KOHKPETHOTO perroHa Poccun
U TIepeMeH B CIoco0ax BEICHUS XO3AHCTBEHHOH JesITelb-
HOCTH. B. A. AnrekcaHapoB MpHIIEN K BBIBOAY, YTO TOIBKO
B Havasne XIX B. B KPECTBSIHCKYIO CPEly CTaIl IPOHUKATH,
HO BE€CbMa ME/UIEHHO HOPMBI ITCAHOTO TPAKAAHCKOTO MpaBa,
U K OTMEHE KPEMOCTHOIO MpaBa JIEPEBHsI MOZIONIIA, OCTaBa-
SICh eTIE TIEITMKOM BO BIIACTH OOBIYHOTO TIpaBa[7, ¢. 253; 8-9].

OmnpeneneHHbIe CIOKETHI, CBI3aHHbBIE C OOBIYHBIM TIpa-
BOM, TaKX€ 3aTParuBaiCh B HCCIIEIOBAHUS KPECThIHCKOM
U B IIEJIOM HapOJHOH KyJIBTYPHI HCTOPUKO-3THOTpaduie-
CKO HarpaBJIeHHOCTH.

B 3TO0T k€ nepuon nosABISETCA P UCCIENOBAaHUN
3THOrpah)UIEeCcKOro niaHa, B KOTOPOM HHOTAA 3aTparu-
BafoTCs podIemMbl 00br9HOTO TIpaBa [10, c. 253], Hako-
Hell, B HEKOTOPBIX HCTOPHKO-TIIPABOBBIX CTAThiX OObIYU-
HOE TPaBO 3aTParuBajgoCh B KOHTEKCTE 3aKOHOJATEIbHOM
nmonutukn Poccuiickoit ummnepun [11, c. 43—49].

B nenom crnegyer koHCTaTHPOBATh, YTO B COBETCKOU
COOCTBEHHO MCTOPHKO-TIPABOBOW MCTOPHOTpaguU OTCYT-
CTBOBAJIM KaKHE-IM0O0 3aMETHBIE JOCTIKEHUS B M3y4ECHUN

ucropuu oObIMHOTO MpaBa B Poccun, ocobeHHO B cpaBHe-
HUU C 1OPEBOIIOLMOHHON IOpUINUECKON HayKOH.

Tema OOBIYHOTO TIpaBa BHOBH BEPHYIIACh B YHCIIO
npobsieM, HM3y4aeMbIX HCTOPHKO-IIPABOBON HayKOM,
¢ xoHna 1980-x — mavanma 1990-x rr. B pamkax oOuux
TTO3UTHUBHBIX W3MECHEHHH, MTPOUCXOIUBIINX C 3TOTO Bpe-
MCHH B Pa3BUTHHU IOPHUIMYCCKOTO 3HaHUS B Poccum.

CyuiecTBeHHBI POCT HAy4YHBIX HCCIEIOBaHUM
¥ COOTBETCTBYIOIINX MyOMMKAINN TaHHOH MPOOIEeMaTHKI
OTpa3ull, C OMHOW CTOPOHBI, IPOOEIEI B €€ U3yYCHHUH, BO3-
HUKIIHE B IPSABAYINNE TCCATHICTHS, C IPYTOi CTOPOHBI,
OTIpeNieJICHHOE BO3POXK/CHHE B pa3HbIX (opmax Tpaau-
IHOHHBIX MPABOBHIX IMPEICTABICHUN, MPEXKIE BCETO —
B HallMOHAJIbHBIX pernoHax Pocculickoit ®enepanui.

OTO MpHBEJIO K HEKOTOPOil HcxoaHOo# anddepeHima-
LU COBPEMEHHBIX MCCIICOBAHNN OOBIYHOTO TpaBa. XOTs
BCE OHU UMEIOT SIPKO BBIPAKCHHYIO HCTOPHKO-TIPABOBYIO
HaIpPaBJIEHHOCTb, YTO XOPOIIO MPOCIEKUBACTCS MO JUC-
OUIUTMHAPHON CIIEHAIN3ANH, IO KOTOPOIl BBITIONHSACTCS
TTO/IaBIISAONIEe OOJBITMHCTBO AUCCEPTAIMOHHBIX padoT
(12.00.01), HO B WccieqO0BaHUAX OOBIYHOTO PYCCKOTO
(poccuiickoro) mpaBa 5Ta HCTOPUKO-TIPABOBAst HAIIPABIICH-
HOCTG (32 eIUHIYHBIMHI HCKITIOUEHISIMA OOPAICHUS aBTO-
POB H K COBPEMEHHOCTH) aOCONFOTHO TOMHHUPYET, B TO
BpeMsl KaK B MCCJIEJOBaHUIX OOBIYHOTO IpaBa y pas3iiny-
HBIX Hapoa0B Poccuu nCTOPUKO-TTPaBOBOM Marepual 4acTo
COCIMHSCTCS C aHAIM30M IPOSBIICHUH MTPABOBBIX 00BIYACB
B COBPEMEHHOM COLMATbHON AEMCTBUTEILHOCTH.

OcHOBHasI 4acTh IOPUANYECKUX pabOT, MOCBAIICH-
HBIX TpoOieMaTrnke OOBIYHOTO MpaBa, B COBPEMEHHOM
FOPUINICCKON HAayKe BEITIOTHSACTCS B (hOpMe KaHIHIAT-
CKHX M JOKTOPCKHX JHUCCEPTAIMH, Pe3yIBTaThl KOTOPBIX
MyONHUKYIOTCS B COOTBETCTBYIOLIUX MOHOTpadusIxX U CTa-
TBSX, MaTepHaIaxX HaAyYHBIX H HAYYHO-TIPAKTUICCKIX KOH-
¢depennuii. Bce 3TH pabOTH B COOTBETCTBHH C UX OoJiee
Y3KO# crenManu3aiyei B paMkax oOIIero ucciaenoBareib-
CKOTO TIOJISI — «OOBIYHOE TIPaBOY, MOYKHO KIIacCU(UIIAPO-
BaTh M0 HECKOJBKHUM TPYIIIaM.

1. PaboThl nperMyIeCTBEHHO TEOPETHYECKON OpUEH-
TaInH, B KOTOPBIX OOBIYHOE IIPAaBO aHATMU3UPYETCS B KOH-
TEKCTe 00IuX Tpo0IiIeM TeopuH U cTopuu mpasa [12-30].

2. PaboThl, paccMmarpuBaroniue OOBIYHOE MPABO
B Ka4eCTBE HOPHIAMYCCKOTO HHCTUTYTa KPECThSHCTBA
BOOOIIE ¥ KPECThIHCKOW OOIMIMHBI B YaCTHOCTH B TIpe/e-
JIax OMpeJIeNICHHBIX IepHooB uctopun Poccun u onpere-
JIEHHBIX PETrMOHOB cTpaHsbl [31-38].

3. PaboThl, B KOTOPBIX M3y4YCHHE OOBIYHOTO IpaBa
SIBIISICTCSI COCTAaBHOM YaCTHIO MCCIICIOBAHUS TIPOOIEMBI
KPECTBSIHCKOTO (BOJIOCTHOT'O) Cy/IOIPOU3BOJICTBA B IIOPE-
dbopmennoe Bpems [39—44].

4. PaboTHI, MOCBAIIEHHBIC H3YIEHUIO OOBITHOTO TpaBa
PA3TUYHBIX HapOIIOB, BXOAMBIIUX B cocTaB Poccuiickoit
MMIIEpUU U HbIHE XUBYyIIMX B Pocculickoit @enepaunu
[45-62].
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Xapakrepusysi BeCb KOMIUIEKC 3THX paloT, cieayer
yKa3aTb Ha ABE OOBEAMHSIOIINE WX, XOTSA W IPOSBIISIO-
IIMecs ¢ pa3HOi CTENEeHbI0 HHTEHCUBHOCTH, YEPTHL. JTO,
BO-TIEPBBIX, CYIIECTBEHHOE PACIIMPEHHE MCTOYHUKOBOW
6a3bl (B CpaBHEHHH C JIOPEBOJIIOIIMOHHON UCTOpHOTpadueii)
3a CYeT MCIOJIB30BAHUS PA3JIMUHbIX APXUBHBIX MaTepHalloB
(B mepByo ouepenb B KOHKPETHBIX MCTOPUKO-TIPABOBBIX
UCCIIeIOBaHMIX). Bo-BTOPEIX, BHUMAaTEIbHOE, HO, €CTe-
CTBEHHO, HE JIMIIIEHHOE KPUTHKH, OTHOIIECHNE K JOPEBOIIIO-
LIMOHHOM HcTOpHOTrpaduy, Kak K €e TEOPETHIESCKUM JO0CTH-
JKEHUSIM, TaK ¥ IIPAKTHYECKUM PE3yJIbTaTaM, MOITy4YeHHBIM
B XOJI€ U3yUCHUs HICTOPUM O0OBIYHOTO IpaBa B Poccun.

B TeopeTrnieckoM OTHOIIEHHUH, IO HAIEMY MHEHHIO,
MIPUHIMIIHAIBLHOE 3HAYCHHUE JUIS IOPUAMYECKON HayKH
umerot ucciaeaosanus A.B. Jlamuna, 1. b. JlomakuHo#H,
A.H. MenymeBckoro. PaGoTsl mepBEIX IBYX aBTOPOB
KacaroTcsi Ipo0JieM COBPEMEHHOTO HayYHOTO TTOHUMaHHS
MIPOUCXOXKACHUS U Pa3BUTHSI OOBIYHOTO MPaBa, €ro poJH
B 0OMIETIPABOBO YBOJIOIMK OOIIECTB, BKIIOUYAs U PyCCKOM
(poccwuiickoe) obmectBo. A. H. MenymeBckoMy mpuHaI-
JISXKUT 3aCITyra MOCTAHOBKH B COBPEMEHHOMH IOpHIUEeCKON
HayKe MpoOJIeMbl IPABOBOTO Jiyajiu3Ma Kak B M3BECTHOW
Mepe KITI0UeBOH mpoOIeMbl, 00BICHSIONIEH cBoeoOpasre
IIPaBOBOM IBOJIIOIIMH POCCUHCKOTO O0IIECTBA, KaK B UCTO-
PHYECKOM €ro NpPOIUIOM, TaK U B HacTosmeM. [TockonbKy
TEOPETUYECKNE Pa3pabOTKU 3TUX YUCHBIX HUCIIONb3YIOTCS
HaMHU B Ka4eCTBE BAXXKHBIX MCTOYHUKOB UIi 00OCHOBa-
HUSI TEOPETUKO-METOIOIOTMYECKUX OCHOBAaHHH JiccepTa-
UM B ClieAytoleM naparpade, To 3/1ech MpeacTaBuiioch
W3JIMIIHUM KOHKPETH3UPOBATh UX COZEPKAHUE.

K mx xapaxkTtepHBIM 4epTam BTOPOH TPYHITEI HCCIIEIO0-
BaHHUH OOBIYHOTO TpaBa CJIEAYET OTHECTH CIIEIyIONIee: a)
0OBIYHOE TPABO paccMaTPHUBACTCS KaK COCTABHAsl 4acTb
(YHKIIMOHUPOBAHUS KPECThIHCKUX OOMIHH; 0) BpeMeEH-
HBIE PaMK{ pa0OT OrpaHWYMBAIOTCSI BTOPOH TOJIOBHHOM
XIX — nHauanom XX BB.; B) B KQU€CTBE TEOPETUIECKON Oa3bl
IIMPOKO MCTIOB3YIOTCS PAOOTHI JOPEBOFONMOHHBIX TIPaBO-
BEJIOB; T') B KaUECTBE MCTOYHHKOB IIMPOKO MPUBIICKAIOTCS
JOKYMCHTBI U3 HEHTPAJIbHBIX U OCO6eHHO MECTHBIX apXu-
BOB; 1) 0OBIYHOE MPABO OMPEACIIIETCS KaK BaYKHESHIIINN 3J1e-
MEHT, o0eceunBaBIINi (DYHKIMOHNPOBAHUE KPECTHSIHCKOM
OOIIMHBI, HO WCTIBITHIBABIINI KPU3UCHBIE MPOLIECCHI, KaK
U BCsl OOIIMHA, B YCIOBUSIX Pa3BUTHUs Oyp)Kya3HBIX OTHO-
LIEHUH U IO BO3JEHCTBUEM IIPABUTENBCTBEHHOMN TOJIMTUKH
(cTomnpImiHCKas arpapHast pedopma); €) 00bIYHOE IpaBo pac-
CMaTpHBaeTCs Kak IPaKAaHCKOE IPaBO C COOTBETCTBYIOIIEH

rpajaiyel ero aHaavsa 1o MHCTUTyTaM TpaBa; ) Jaela-
I0TCS BBIBOJIBI, YTO OOBIYHOE IIPABO OCTABAIOCH OCHOBHBIM
PETYIISITOPOM OTHOLIEHUH BHYTPH POCCUIICKOTO KPECThSH-
CKOTO cO00IIecTBa BILIOTH 10 peBomronmu 1917 . u obe-
crieynBaiio Oojee THOKOE MPUCTIOCOONIEHNE KPECThSIHCTBA
K M3MEHSIOLIMMCS YCIOBHSAM €r0 JKU3HH, HEXENN o(huIm-
aJbHOE IPaXKJaHCKOE 3aKOHOAATENbCTBO.

B tpeTbeii rpynmne He0OOXOAMMO OTMETHTH y4acTHe
B pa3paboTke MpoOIeMaTHKN AESTETFHOCTH BOJOCTHBIX
CYIIOB HE TOJIbKO MCTOPHKOB IIpaBa, B IIEHTPE BHUMAHUS
KOTOPBIX, €CTECTBEHHO, HaXOAATCsI COOCTBEHHO IPaBoO-
BbIE aCIEKThl BOJIOCTHOTO CYIOIPOU3BOACTBA U UCIIOJNIb-
30BaHMS B MPAKTUYECKOW ACATEIBHOCTH CYIOB OOBIYHO-
MPABOBBIX HOPM, HO M TPAXKJaHCKUX UCTOPHKOB, KOTOPBIE
B OOJIBIIICH Mepe YACTUINM BHUMAHUE POJH BOJOCTHBIX
CYZIOB M BOJIOCTHOTO CYZIOTIPOM3BOZICTBA B OOIIIEH 3BOIIO-
IUU OOIIECTBEHHBIX OTHOIICHUH B IopedopMeHHO Poc-
cud. B cBoeli COBOKYITHOCTH 3TH paOOTHI B 3HAYMTEIHEHON
Mepe PacIIupPUIN MPEACTABICHHS O BOJIOCTHOM CYyIONpPO-
M3BOJCTBE KaK COCTaBHOM 4acTH POCCUHCKONW UMIIEPCKON
Cy/1eOHOW CHCTEMBI, MIOJIOKHUTENBHBIX ¥ HEIraTHBHBIX Yep-
Tax HpaKTH‘-IeCKOﬁ pcaamn3anuu B UX ACATCIbHOCTH IIPaBoO-
BBIX HOPM, 3aMMCTBOBAaHHBIX M3 OOBITHOTO MPaBa.

Taknum 0O6pa3om, MOABOISI OOIINE UTOTH NCTOPHH U3Y-
YEeHUs! B OTEUECTBEHHOI MPaBOBOIl HayKe MPOOIEeMaTHKH
0OBIYHOTO IpaBa, CIEAYET, IPU3HABAs B LIEJIOM €€ HcCe-
JIOBAaHHOCTB C TOUKH 3PCHHUS:

1) Bocco3maHus 0OIIETO XO0Ja BO3HHKHOBCHUS
1 (GYHKIMOHHPOBaHHsI OOBIYHOIO TpaBa B MPaBOBOMU Aei-
ctBuTenbHOCTH peBHeil Pycu, MockoBckoro rocyapcrsa
n Poccuiickoif nmnepun (¢ 0coObIM aKIIEHTOM Ha Iope-
(OpPMEHHYO JIIOXY);

2) PEKOHCTPYKIIMHU COAEPIKAHUS M CIIOCOOOB pean-
3alUU OOBIYHO-TIPABOBBIX HOPM B TIOBCEAHEBHON >KH3HE-
JIeSITEIIbHOCTH KPECThSIHCKOI OOIINHBI;

3) yCTaHOBJCHHS POJIK OOBIYHOIO MpaBa B o0ecreye-
HHUH COXPAaHEHUS TPAJULINOHHOTO KPECTBSIHCKOTO 00pasa
KM3HU ¥ TPaJUIIMOHHBIX YKIJIA/I0B )KU3HN HapooB Poccum;

4) aHanu3a cofepKaHUA U MPAKTUKU IOPUINUECKON
nonuTuky Poccuiickoro rocynapctsa B OTHOIICHUH OOBIY-
HOTO TIPaBa;

5) ompeneneHus oOmieil poiau OOBIYHOTO IIpaBa
B NPU/IaHMH Ka4eCTBEHHOTO CBOEOOpa3us U OTIIMYUI poc-
CUICKOH CHCTEeME IIpaBa B CPABHEHUU C APYTUMU €BPONEii-
CKUMH CHCTEMaMH NpaBa, OTHOCSIINMUCS K POMaHO-Tep-
MaHCKON KOHTMHEHTaJIbHO! IIPaBOBOM CeMbeE.
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